
International Law on Parental Sentencing

INTERNATIONAL
The United Nations supports the rights of children of incarcerated parents, and has:
•   Stated that, in all proceedings concerning children, the best interests of the child shall be a     

primary consideration.1
•   Recognized the impact of parental detention and imprisonment on children, and specifically 

recommended that member States “give priority consideration to non-custodial measures” 
when sentencing a primary caretaker.2

•   Encouraged inquiry into parental status at sentencing and alternatives to incarceration for 
caregivers.3

REGIONAL
•   The Committee of Ministers of the 

Council of Europe encourages 
states to consider parental status at 
the time of sentencing.6

•   The African Charter on the Rights 
and Welfare of the Child encourages 
states to consider non-custodial 
punishments for mothers.7

•   The European Parliament encourages 
alternatives to prison for mothers.8

OTHER NATIONS
•   South Africa: M v. The State holds that 

the court shall consider the impact on 
the best interests of the child when 
sentencing a parent.9

•   Australia’s legislature requires courts to
consider the probable effect of any
sentence on family and dependents.10

•   England and Wales consider a child’s
European Convention on Human Rights
Article 8 right to family life in a 
criminal court proceeding of a parent, 
and the “care of dependent children” is a 
well-established mitigating factor in 
sentencing.11

APPLICATION TO U.S.
•   United States courts are not required to consider international law in their analysis. However, 

courts, including the Supreme Court, have looked to international law in assessing the 
appropriateness of criminal punishments.4

•   In Graham v. Florida, for example, the Supreme Court considered international law in 
interpreting the Eighth Amendment to determine whether sentencing a minor to life in prison 
without the possibility of parole constitutes cruel and unusual punishment.5
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